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I. Introduction
Common Law knows (at least) two different standards of proof, the "preponderance of the evidence" (or "balance of probabilities" in English law) for civil cases and the "proof beyond reasonable doubt" in criminal cases. 1 In US law, a further intermediate standard of proof known as "clear and convincing evidence", which is applicable in certain civil cases (e.g., civil fraud), is well-established, 2 while it is a matter of controversy whether English law recognizes such an intermediate standard of proof. 3 The "preponderance of the evidence" standard of US law is explained in the Federal Jury Practice and the civil "balance of probabilities" standard. "If the evidence is such that the tribunal can say 'we think it more probable than not' then the burden is discharged, but if the probabilities are equal it is not." 5 If the fact finder is inclined to believe the plaintiff more than the defendant, even to the slightest degree, then he or she must find for the plaintiff. 6 In other words, it is sufficient if the plaintiff's allegations are more probably true than not. 7 On the other hand, to reach a guilty verdict in a criminal case, the jury must be convinced beyond any reasonable doubt that the facts alleged by the prosecution are true. A "reasonable" doubt is one that is based upon reason and not purely on speculation, a merely possible doubt does not prevent a finding against the defendant. 8
Traditionally, the doctrinal discussion has emphasized that the standard of proof in civil matters is expressed by reference to the evidence or probabilities ("objectively"), while in criminal matters it is expressed by reference to the state of mind of the fact finder ("convinced beyond reasonable doubt"). 9 However, as the jury instructions for the civil standard of the preponderance of the evidence -cited above -show, in civil cases, too, the belief or state of mind of the fact finder is what counts ("produces in your minds belief that what is sought to be proved is more likely true than not true"). The difference between the criminal and civil standard of proof lies in the degree of belief (or conviction) required for finding for the party bearing the burden of proof. This degree of belief is much higher in criminal cases than it is in civil cases.
It has long been suggested that normative decision theory provides an elegant explanation for the different standards: 10 since wrongly convicting an innocent person is widely considered to be a graver mistake than erroneously acquitting a guilty person, the expected error costs are minimized if the standard of proof in criminal cases is well above 50% (whether it can be quantified at all is highly controversial, 11 but nobody would dispute that a civil jury may find for the plaintiff under circumstances that would not permit a criminal jury to convict the accused). On the other hand, it is a commonly held assumption that in civil cases, the disutility of erroneously finding for or against the plaintiff is similar, which means the error-cost minimizing decision threshold is ≥50%. 12 As one commentator put it, "civil cases are the paradigm for symmetrical error 8 Jury instructions according to the Ninth Circuit Model Criminal Jury Instructions, 2003 edition, § 3.5 -Reasonable DoubtDefined. S. Sheppard, 'The Metamorphoses of Reasonable Doubt: How Changes in the Burden of Proof Have Weakened the Presumption of Innocence ) 78, Notre Dame Law Review, 1165 shows the development from "moral certainty" to "reasonable doubt" to "articulate doubt", which, according to him, explains the current practice in criminal law better. 9 Anderson, Schum and Twining, Analysis of evidence, 242. 10 The seminal papers are J. Kaplan, 'Decision theory and the factfinding process ' (1968) costs." 13 Therefore, "Bayesian decision theory seems to provide a pleasing and harmonious interpretation of civil litigation's usual requirement of proof by a preponderance of the evidence." 14 Unlike Common Law, Continental European Civil Law does not generally distinguish between standards of proof for civil and criminal matters. 15 Standard of proof is always the (full) conviction of the judge, be it a "conviction intime" or a "conviction raisonnée", a reasoned or reasonable conviction (meaning that the judge must justify his or her decision by valid arguments). 16 This standard is described in the leading case of the German Federal Supreme Court (Bundesgerichtshof) as a "personal conviction […] in doubtful cases, the judge may and must be content with a degree of certainty useful for practical life that silences doubt without completely excluding it." 17 The Swiss Federal Supreme Court (Bundesgericht) uses a similar definition according to which "a court must be convinced of the truth of a factual allegation based on objective grounds. Absolute certainty is not required. It is sufficient if the court has no serious doubt or any remaining doubt appears insubstantial." 18 Neither German nor Swiss courts have ever expressed the decision threshold as a (quantified) subjective probability. The traditional doctrine is also reluctant to do so, but when it does quantify the standard of proof, the decision threshold is said to be above 90%; 19 the theft of an insured item to be proven by the policy holder. 22 In summary proceedings, such as preliminary injunction proceedings, an even lower standard of "prima facie evidence" (Glaubhaftmachung) is used, which is met if the factual allegations supporting the claim are more probably true than not. 23 But the exceptionsand the considerable doctrinal effort required for their justification -prove the rule. 24 Few would dispute that the degree of conviction required for finding for the plaintiff in Civil Law is much higher than that required by the Common Law's "preponderance of the evidence" or "balance of probabilities" standard. 25 In Germany in the 1970s, a number of scholars influenced both by (possibly misunderstood) Scandinavian doctrine and the decision theoretic framework of Kaplan have suggested introducing a general standard of a "balance of probabilities" in civil matters. 26 These propositions have been met with almost visceral rejection and are today widely considered heterodoxy. 27 This scholarly debate is further evidence that, at least in theory, the civil standard of proof in Germany is indeed (much) higher than in US or English law. I am inclined to believe that this also holds for other Civil Law countries, but Taruffo does make the valid point that it is dangerous to generalize based on a few examples. 28 Since I am most familiar with German and Swiss law, I
shall restrict myself to these jurisdictions.
The insistence of Civil Law that the standard of proof in civil cases is "full conviction", meaning "near certainty" (notwithstanding many exceptions), has left Common Law lawyers puzzled. In a strongly worded proof. 31 Clermont and Sherwin have not, however, been convinced that their original analysis, which came to the conclusion that Civil Law values the perceived legitimacy of the court system higher than a rational approach to judicial decision making, was wrong. 32
Scholars have wondered for a long time whether the Civilian judges actually adhere to the high standard proclaimed by case law and doctrine. 33 So far, no empirical study has looked into quantifying the standard of proof actually employed by judges in a Civil Law country. This paper reports the results of the first such study. It demonstrates that the standard of proof that Swiss judges and judicial clerks proclaim to adhere to when asked directly is much higher than the standard of proof that would result if the decision threshold was chosen to minimize the expected error costs of the decision even when the error costs are obtained from the subjects. It also estimates that there is a 50% probability that a request in a civil action will be granted when the judge is convinced only to a degree of 63% that the factual allegations supporting the claim are true. This decision threshold is no different from that estimated for a sample of the general German population. It is also comparable to the decision threshold of 70% estimated for Israeli trial lawyers by Zamir and Ritov, although Israel adheres to the Common Law's "preponderance of the evidence" standard in civil matters. 34 The results suggest that the standard of proof actually employed by courts in Switzerland, a traditional Civil Law country, is much lower than the standard proclaimed by the doctrine and case law.
Additionally, the study tests whether loss aversion leads to a higher decision threshold; a hypothesis advanced by Zamir and Ritov in a recent contribution. 35 Using a different methodology -i.e., measuring the individual loss aversion of each participant and using it as a predictor for the decision threshold -unlike Zamir and Ritov, this study finds an influence of loss aversion that goes in the expected direction.
The rest of this paper is structured as follows: First, the three different methods of measuring the standard of proof employed are described. Using different methods is important because different methods lead to different results. In Section III, the hypothesis regarding the influence of loss aversion on the standard of proof and the method of testing it are explained. Section IV describes the samples of Swiss judges and judicial clerks participating in the study, as well as the sample of the general German population used as a 31 comparison. The survey method and questionnaire used are exposed next before the results of the study are reported in Section V, followed by their discussion.
II. Measuring standards of proof
Several methods of measuring standards of proof as subjective probabilities are known. 36 The direct rating or self-report method consists of simply asking the subjects to quantify the minimal threshold they require for a guilty verdict (or a grant of the request) on a meaningful numerical scale. 37 Among the indirect methods, two approaches are distinguished: the decision-theoretic approach and the parallel-ranking or rank-order method. 38 It is known that the three methods do not lead to the same decision thresholds. 39
A. Direct rating or self-report method
The direct rating or self-report method is useful for assessing whether different verbal definitions of the standard of proof, e.g., in jury instructions, are actually perceived as requiring different subjective probabilities of guilt for a conviction. The problem with using this approach with sophisticated subjects such as judges is that the judges know the theoretically required standard of proof, and they will likely give the answer that is expected and not the threshold actually used. Obtaining a decision threshold by the direct method is still useful for comparison with the decision thresholds obtained using other measurement methods, but it is not suitable to answer the question, relevant here, of what the actual standard of proof employed by judges is.
B. Decision theory-based method
The first of two indirect methods is called the decision theory-based method. 40 It obtains from the subjects the disutilities (or costs) required to parametrize the following inequation
Pr (p) is the probability that the plaintiff's (or prosecution's) allegations are true. the disutility of a false negative, i.e., acquitting a guilty person or denying a well-founded claim; D cp is the disutility of a correct positive, i.e., convicting the guilty or granting a well-founded claim; and D cn is the disutility of a correct negative, i.e., acquitting the innocent or denying an unfounded claim. The equation can be rewritten for utilities instead of disutilities, but most legal scholars work with disutilities or costs. 41 Estimating the decision threshold using the (dis)utilities associated with each possible outcome from the subjects reliably leads to lower decision thresholds than those elicited using the direct method. Even in criminal cases, the decision thresholds calculated using the decision theory-based method often barely exceed 50%. 42 For my purposes, the problem with the decision theory-based method is that it only allows the estimation of a normative decision threshold, i.e., where the threshold would have to be in order to maximize utility (minimize disutility) given the subject's expressed (dis)utilities. But it again does not measure where the threshold actually is. Still, obtaining the parameters necessary to estimate the normative decision threshold from sitting judges is interesting in and of itself, because the judges may or may not share the common belief that in civil cases, the error costs of a false positive and a false negative decision are equal.
C. Parallel-ranking method
The parallel-ranking (also rank-order) method was first employed by Simon in 1970. 43 It was originally developed for an in-between subject design. Half the subjects express their belief in the guilt of the accused as a subjective probability, the other half only makes a dichotomous guilty-innocent verdict judgment. The subjective probabilities are ranked from highest to lowest, and the minimum threshold for a guilty verdict is determined by counting down the probability ratings to the rank number corresponding to the proportion of guilty verdicts obtained in the dichotomous decision condition (in the illustrative example given in Table 1 The in-between subjects design has the disadvantage of low statistical power. 44 A within-subject design on the other hand is problematic because in some studies, order effects were found, i.e., subjects who first expressed a guilty verdict gave higher subjective probabilities than subjects who first gave their probability rating and then made the dichotomous choice. 45 This study uses a within-subject design, but varies the order of judgment and rating to be able to control for order effects. The decision threshold is estimated using a binary logistic regression with the guilty (or rather, grant) verdict as dependent variable and the expressed subjective probability as independent variable. This allows estimating the degree of belief at which there is a 50% probability that a randomly chosen subject will convict the defendant in a criminal case (or grant the request in a civil case). Arguably, the 50% probability of grant thus computed conforms to the mid-point between the upper and lower threshold obtained using the parallel-ranking method, because at this point, the best one can say (based on the rank order method) is that there is a 50% probability that the request will be granted. Using a logistic regression instead of the parallelranking method allows for a richer, more psychologically plausible model. 46 The advantage of this method is that it estimates the degree of belief actually required for a probability of x% that the subject will grant the claim, which is the parameter of interest.
III. Loss aversion and standard of proof in civil cases
A.
Loss aversion
A well-established finding from behavioural economics is that people show reference point-dependent valuations. 47 Most people are risk-averse when choosing between a sure gain and a positive gamble, but riskseeking when choosing between a sure loss or a negative gamble. 48 This means that people experience about twice the disutility for a loss than they experience utility for a corresponding gain. 53
B. Reference-dependent valuation and civil litigation
Civil litigation provides a natural "frame" for outcomes. 54 Generally, the plaintiff frames the outcome of the litigation as a gain compared to the status quo ante trial. Conversely, the defendant sees the outcome as a loss. 55 Note that it is not always the plaintiff who disrupts the "status quo", which can be hard to define. 56 In some cases, the roles of the parties may be interchangeable, depending on who initiates the proceedings. 57 However, it is safe to say that in an overwhelming majority of cases, it is the plaintiff who asks the court to impose a change of the status quo, e.g., make the defendant pay, turn over possession of a good or stop behaving in a certain way. In all of these cases, the losing defendant will conceive compliance with the judgment as a loss.
It has been shown both in laboratory experiments and in field studies that (presumed) litigants indeed perceive the status quo ante trial as the relevant reference point and behave in accordance with the predictions of prospect theory. 58 Zamir and Ritov have used a scenario that only differs in whether the plaintiff pursues a declaratory action or an action for remedies. Since in the declaratory action scenario, granting the request does not entail a change in the status quo, the decision threshold should arguably be lower than in the action scenario if the judges take loss aversion into account. However, Zamir and Ritov could not find a difference in the decision threshold between the declaratory action and the action scenarios. 61 Interestingly, the decision threshold estimated using the parallel-ranking method was 70%, 62 which corresponds pretty well to the normative threshold when weighing the disutility of a loss about 2.25 as much as the corresponding utility of a gain, as suggested by prospect theory.
C. Hypotheses to be tested
Based on the previous research on different elicitation techniques for the standard of proof, I expect to observe a higher decision threshold when using the direct rating method than when using the decision theory-based method. I also expect that the actual decision threshold is lower than the one stated overtly, which may be subject to demand effects. This hypothesis is tested using a logistic regression with the decision threshold as dependent variable, which allows exploring where the actual decision threshold lies, rather than the one stated explicitly or the one calculated based on normative considerations.
Finally, if loss aversion had an influence on the required threshold for granting the plaintiff's request in a civil action, then those individuals with a higher G/L ratio, or a stronger loss aversion, should have a higher decision threshold. While on average the G/L ratio is about 2, there is considerable heterogeneity in loss aversion. 63 Using the G/L ratio as a predictor for the decision threshold in a logistic regression exploits the heterogeneity in loss aversion to test the hypothesis regarding the influence of loss aversion on the decision threshold in civil cases. 
D. Measuring loss aversion
Testing the hypothesis regarding the influence of loss aversion on the decision threshold requires measuring the individual loss aversion of each subject. This was done using a simple choice between a six lotteries. 64 The subjects were shown the list of lotteries according to Table 2 and were asked which lotteries they would accept (play) or decline (not play). Although this task appears at first sight to measure risk aversion rather than loss aversion, it actually measures loss aversion. 65 Risk aversion (i.e., a concave utility of wealth function)
in such small-stakes lotteries would imply absurd degrees of risk aversion in high-stake lotteries. 66 The lottery choice task should ideally be incentivized. At least one of the lotteries should be drawn and actually played out, i.e., the subjects should face the possibility of real gains and losses. 69 Since the study reported here uses sitting judges as subjects, this was not possible. I cannot force a participating judge to pay me CHF 2 (in Switzerland, the lottery was played with Swiss Francs rather than Euros) if he or she losses the coin toss and it is administratively complex to pay out any gains when the subjects are not present in a laboratory. While Holt and Laury find differences in choices between hypothetical and real lotteries, 70 other authors were unable to find systematic differences. 71 Yet other studies find differences for hypothetical versus real gains, but not for hypothetical versus real losses. 72 It is undeniable that incentivized experiments are preferable. In the case at hand, however, the study could either be conducted with real judges or with real incentives. Both at the same time simply cannot be realized.
IV. Method and Participants

A. Online questionnaire for direct rating and estimation using binary logistic regression
For the direct rating method and to obtain the probability judgments and verdicts to estimate the decision threshold using a binary logistic regression, an online questionnaire was used. The participants first answered some demographic questions and then read a scenario that was adapted from the "loan" scenario used by Zamir and Ritov. 73 According to the "action" condition of the scenario, the plaintiff has allegedly given a longtime friend a loan of CHF 20,000 and requests that the court orders the defendant to pay him back the CHF 20,000. There is no written contract and no receipt; there is, however, some circumstantial evidence such as a deposit of CHF 20,000 into the defendant's bank account at the time he allegedly received the loan, and witnesses that report that there was talk about a loan. In the "negative declaratory action" condition of the same scenario, the plaintiff is the alleged debtor and requests a declaration that he owes nothing to the alleged creditor.
After having read the scenario, the participants answer three control questions to check whether they have understood the scenario and, importantly, to know who the plaintiff is (manipulation check works primarily on civil cases, the others mostly on criminal cases and a small minority on enforcement and bankruptcy cases. Hence, roughly 22% of the judges and 18% of the judicial clerks participated in the study. 66% of all judges are male, while only 40% of all judicial clerks are male. 76 As can be seen from the data reported in Table 2 , these proportions are roughly reflected in the sample, which indicates that the sample is quite representative.
Given that one usually is elected as a judge between the age of 30 and 35 and retires at 65, 77 the mean age of the judges in the sample of 48.7 years seems quite representative of the population, too.
To allow a comparison of the court members with members of the general population, the same questionnaire was administered to a sample of the general German population between 18 and 60 years of A total of 247 participants (mean age 41 years, SD = 12.6; 49.7% men) completed the questionnaire.
According to self-reports, 141 (53%) of the participants were employed, 11 (4%) employed in a managerial position, 19 (8%) self-employed, 26 (11%) students and 60 (24%) "other". 76 These figures are based on categorization by first name, which is not absolutely accurate, as some first names do not allow determination of the gender. However, in German, such names are very rare. 77 In Switzerland, judges at lower courts are elected by popular vote, at higher courts they are usually appointed by parliament.
B. Paper and pencil questionnaire for decision theory-based method
For the estimation of the error costs associated with each outcome of a civil action, a thought experiment inspired by Laudan and Saunders was implemented using a simple one page paper and pencil questionnaire. 78 The participants were attending a seminar on case management in civil proceedings organized by the High Court of Berne on 23 August 2012. All 49 attendees completed the simple questionnaire, which consisted of the scenario described in the next paragraph and some demographic questions on the back of a single sheet of paper. Completion of the questionnaire took less than 10 minutes; during this time, the participants were not observed to be talking to each other.
The participants were told that an anonymous donor had given them CHF 100,000 under the condition that they must spend the entire amount, but not more than the entire amount, on preventing the possible outcomes of the following simple case: An individual brought a civil action against another individual before a competent court, requesting the payment of CHF 100,000. Both parties have similar wealth and income. The only issue is an issue of fact, namely, whether the plaintiff actually gave the defendant a loan in the amount of CHF 100,000. It is undisputed that the loan, if it was granted, had not been paid back despite being overdue.
The four possible outcomes of the case are (italics in the original. The order of the outcomes was randomized):
a) The plaintiff has given the defendant a loan of CHF 100,000, and the defendant is ordered to pay CHF 100,000 to the plaintiff; b) the plaintiff has not given the defendant a loan of CHF 100,000, but the defendant is ordered to pay CHF 100,000 to the plaintiff; c) the plaintiff has not given the defendant a loan of CHF 100,000, and the defendant is not ordered to pay CHF 100,000 to the plaintiff; d) the plaintiff has given the defendant a loan of CHF 100,000, but the defendant is not ordered to pay CHF 100,000 to the plaintiff.
Because the total amount to be invested in preventing the outcomes is fixed, the scenario avoids the difficult question of estimating the absolute error costs of each outcome and instead allows identifying the (only relevant) ratio of the error costs.
Two participants are excluded from the following analysis because they invested more than the donated amount. Of the 47 participants who correctly completed the questionnaire, 20 (43%) were judges, 10 in persons in charge of conducting the mandatory conciliation are fully qualified lawyers. Under Swiss civil procedural law, in most cases, a party can only bring suit after an attempt of settlement has failed, which must be conducted before the competent authority (see art. 202 ssq. Swiss Civil Procedure Act). At 57%, women were in the majority overall, but they were, unsurprisingly, a minority of 35% among the judges in the sample.
Participants were between 29 and 61 years old, with a mean age of 40, the mean age of judges (47) being higher than that of the judicial clerks (32) and the persons in charge of reconciliation (38). 79 The participants had an average of 7.3 years of work experience; judges a mean of 12 years and judicial clerks a mean of 4 years. 13 of the participants had also participated in the online questionnaire (about two months earlier). For the reasons outlined above, the demographics of the sample are quite representative for the population.
V. Results
A.
Results from the direct rating / self-report method 
B.
Results from the decision theory-based method Table 3 reports the descriptive statistics for the apportionment of the CHF 100,000 among the four possible outcomes of the civil action.
79 Nine participants did not state their age. The modal answer, given by 34 (72%) of the participants, was to invest CHF 50,000 each in the prevention of a false positive (upper right cell in Table 3 ) and a false negative (lower left cell in Table 3 ) and nothing in the prevention of the correct decisions. The second most common answer, given by 3 participants, was to invest CHF 25,000 in the prevention of each outcome.
Taking the means from Table 3 and calculating the decision threshold using equation (1) results in a decision threshold of 51% (rounded). Calculating the decision threshold in this way depends on the (strong) assumption that each additional Swiss Franc invested in the prevention of an outcome has the same effect as the last. However, given that (almost) the same amounts were invested in the prevention of each of the correct and each of the incorrect decisions, the assumption hardly matters.
10 (21%) participants have invested different amounts in the prevention of the two types of errors. Seven of those invested more in the prevention of a false positive (grant of request despite no loan given) than in the prevention of a false negative (denial of request although loan was given). The decision thresholds resulting from equation (1) using the implied error costs indicated by these seven participants result with a single exception in thresholds below 63%. The implied error costs of just one participant result in a decision threshold of 87.5%, close to the mean threshold obtained with the direct rating method.
C. Results from the binary logistic regression
Excluded from the following analyses were the 24 participants (4 court members and 20 members of the general population) that granted the request although they indicated that their degree of belief in the truth of the allegations supporting the claim was less than 50% or denied the request although they indicated that they were 100% certain that the allegations supporting the claim were true. 80 Table 4 reports the descriptive statistics from the online questionnaire. The first four columns report the results for the "action" condition, the last four columns those for the "negative declaratory action" condition (since the order of questions did not have an effect, as will be shown below, the results are pooled across the "order" condition). Unsurprisingly, the mean conviction of those who granted the request is higher than the mean conviction of those who denied the request for both conditions and both samples. A higher percentage of court members grants the claim than members of the general population (71% versus 58%; χ² [3 df, N = 383] = 21.323, p < 0.001). Very few members of court granted the negative declaratory action.
Looking at the mean conviction irrespective of whether the request was granted or denied, the allegations of the plaintiff in the "action" condition (the alleged creditor) were believed with a degree of belief of 76.5%
(members of court) and 66.9% (general population). The allegations of the plaintiff in the negative declaratory action condition (the alleged debtor) were believed to a degree of 27.8% (members of court) and 41.1% (general population). Since the two propositions are incompatible and one must be true, the total in each condition should add up to 100%. Both for the general population (108%) and the members of court (104.3%), the total is slightly above 100%.
Next, the coefficient weights for a binary logistic regression with grant of request as the dependent variable and conviction (degree of belief on a scale from 0 to 100), membership of court (dummy variable, 1 = judge or judicial clerk), order of question (dummy variable, 1 = dichotomous decision before degree of belief) and type of action (dummy variable, 1 = "action" condition) were estimated (Model 1). The results are reported in Table 5 . Unsurprisingly, the probability of grant (more precisely, the natural logarithm of the odds ratio Pr(grant i )/Pr(1-grant i )) increases with an increase in the conviction that the allegations supporting the claim are true. The order of questions and membership of court do not exert a significant influence, but the type of request does, with the negative declaratory action being granted at a much lower rate. Continuing with the discussion of Model 1, the relationship between degree of belief and probability of grant is displayed graphically. Figure 2 plots the function of degree of belief on probability of grant for both types of claims. The grey shaded areas indicate the 95%-confidence intervals (bias corrected and accelerated), estimated by bootstrapping. 81 Since few participants granted the negative declaratory action, the confidence intervals for the negative declaratory action are much wider than for the action.
At a conviction of 62.9% (95%-confidence interval 59.4 -66.5) the probability that the request in the action condition (order for payment) is granted is 50%. For the request in the negative declaratory action condition (declaration that nothing is due) to be granted with a probability of 50%, the degree of belief must be 86.2%
(95%-confidence interval 71.6 -100). Finally, the degree of belief in the truth of the allegations supporting the request in the action condition at which the probability of grant is 50% is only 63%, while it is 86% for the request in the declaratory action condition. Zamir and Ritov have estimated the decision threshold of Israeli trial lawyers using the rank-order method at 70%. 83 Since Israel applies the Common Law's "preponderance of the evidence" standard in civil disputes, the decision threshold of the Israeli lawyers is arguably too high, while that of the Swiss judges and judicial clerks should be higher if it were to conform to the normatively required "full conviction". The results suggest that there may be a "natural" or "intuitive" decision threshold that is largely unaffected by the normative standard of the respective legal system. They also lend empirical support to the claim that in fact, rather than in theory, the standard of proof used by courts in Continental Europe in civil cases is not much different from the Common Law's standard. The heated debate between Clermont/Sherwin and Taruffo may be much ado about nothing.
No fully convincing explanation exists for the higher decision threshold observed in the negative declaratory action condition. It is certainly true that a negative declaratory action is a rare beast. As a general rule, it is up to the alleged creditor to decide when and whether to bring suit. Swiss law therefore requires that the plaintiff in a negative declaratory action shows a particular legal interest ("Rechtsschutzinteresse") in an immediate decision. 84 The scenario was silent whether the conditions for a negative declaratory action were met. This may explain why many judges were hesitant to grant the request. On the other hand, the sample of the general population that shows the same hesitation was most likely not aware of the legal requirements for a negative declaratory action.
The influence of age on the degree of belief required for a grant of the request was not expected. It is known that the probability of convicting an accused in a criminal trial increases with the age of the fact finder. 85 The effect of age in the civil case goes in the opposite direction, i.e., the higher the age, the lower the probability of grant. Neither for the effect of age on conviction in criminal cases nor for the effect on the grant in civil cases do convincing causal explanations that I am aware of exist.
The results further show that the degree of the individual's loss aversion influences the decision threshold in the hypothesized direction, i.e., a higher loss aversion leads to a higher decision threshold. While Zamir and
Ritov suggest that loss aversion may provide a normative basis for a standard of proof in civil cases above 50%, 86 the results should not be interpreted to support this claim. While the status quo ante filing of the action is the psychologically relevant reference point, no good argument exists why it should be the normatively relevant reference point. Why should not the status quo ante the act (or omission) that supports the legal claim be the relevant reference point? In the scenario used here, the creditor experiences a loss when he gave the loan to the debtor. The debtor experiences a loss when he is ordered to pay the loan back. Why is the loss aversion of the debtor taken into account (when justifying a decision threshold of above 50%), but not the loss aversion of the creditor? The same argument can be made for acts that lead to liability. The plaintiff whose car has been damaged by the negligent driving of the defendant may well experience the award of damages by the court as a gain, and the defendant as a loss, from the baseline "damaged car". But the plaintiff has certainly experienced the damage to his car as a loss from the (then relevant) baseline "intact car". Taking into account the loss aversion of the parties based on the status quo ante filing of the action seems to favour the defendant for no good reason.
A limitation of the present study is that it only used one scenario. It may be that different scenarios lead to different decision thresholds. Based on the current data, this cannot be ruled out. A further limitation is that the lottery choice task was not incentivized. This may have led to the relatively large proportion of the general population sample exhibiting non-monotonic valuations. In incentivized studies, typically about 10% of subjects show non-monotonic valuations. 87 Here, 18% of the general population sample, but only 4% of the members of court, exhibited an incoherent utility function.
VII. Conclusion
Judges from a Civil Law country (Switzerland) seem to use a much lower decision threshold in civil cases than required by legal doctrine and case law and indicated by themselves when asked directly. The actual difference in standards of proof in civil cases between Common Law and Civil Law may therefore be much smaller than thought. The error costs the Swiss judges and judicial clerks associate with each possible outcome of a civil action imply an error-cost-minimizing decision threshold of just 51%, the same as the threshold usually stated for the Common Law's "preponderance of the evidence" or "balance of probabilities" standard of proof. It could also be demonstrated that an individual's loss aversion as measured by the lottery choice task is predictive for his or her decision threshold, with individuals exhibiting stronger loss aversion having a higher decision threshold. Since the study is based on a single scenario, the external validity is limited. 
